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INTERVIEW WITH ACTING SOLICITOR GENERAL 
ROBERT L. STERN 


Acting Solicitor General Robert L. Stern was intér- 
viewed and discussed the case informally. He advised he was 
submitting a memorandum to the Attorney General in connection 
with the case and preferred that the FBI records and files 
show the contents of this memorandum as the substance of the 
interview with him. He furnished a copy of the memorandum 
which is incorporated below. He personally approved the 
Summary of'his views as included in the summary for the 
Attorney General as téwaseread’'to hin... 


His memorandum is as follows: 


D.J.File: 
95-23-38 


RE: UNITED STATES EX REL DE LUCIA v. 
O'DONOVAN, UNITED STATES MARSHAL 


The purpose of this memorandum is to set forth the 
facts with respect to the decision not to appeal the above case 
and the reasons for that decision. In view of its length a pre- 
liminary summary statement may be helpful. 


Summary 


1. Two district judges in two separate proceedings 
based on records identical in most respects held that there was 
no evidence to support the Parole Board's revocation of the 
paroles of DeLucia, Compagna and Cioe. The determination not 
to appeal from Judge Underwood's decision in the Compagna and 
Gioe cases was made by Solicitor General Perlman last February 
on the recommendation of the United States Attorney's office 
in Atlanta, the Custody Unit of the Criminal Division (Mr. 
Gottshall), the Appellate Section of the Criminal Division 
(Mr. Erdah1), the head of the Criminal Division (Mr. McInerney), 
the attorney in this office who had argued the case at an earlier 
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stage in the Supreme Court (Mr. Silverberg) and myself. Mr.. 
DeWolfe, trial attorney in the Criminal Division, was of a 
different view. The determination not to appeal in the DeLucia 
case vas made by me upon the basis of the unanimous recommenda- 
tions of the United Statés Attorney's. office in Chicago, the 
Board of Parole, the Custody Unit of the Criminal Division, the 
Appellate Section of the Criminal Division, Assistant Attorney 
General Murray in charge of the Criminal Division, and Mr. 
Schwartz of this office. 


2. | The reasons for not appealing both cüses were, in 
brief, that (a) the Government's evidence was too thin to. warrant 
anyone in believing that the findings of: the two district courts 
would be overturned on appeal; (b) the background of the cases, 
which indicated that the Parole Board had revoked the paroles 
because of Congressional pressure and not ‘because of facts presented 
to the Board and judged indépendently of such pressure, made. 
these very bad cases in which to argue that the Parole Board 
could revoke parole merely on the basis of suspictous circumstances 
and contrary to all the factual evidence available either to 
it of to the district courts; (© 2) the unattractive posture of 
these cases from the Government!s viewpoint would be likely ‘to 
lead an appellate court to. render a decision which would be 
harmful to the Government in the general field of parole law -- a 
point made specifically by Jfr. Justice Jackson during. the 
argument in the Supreme Court in the Compagna case. 


3. The telegram to the United States Attorney in 


` Chicago was merely a routine message from. the Criminal Division 


to ihe United States Attorney apprising him of the Solicitor 
General! s decision not to appeal. This telegram, although not 


seen by me or sent by Assistant Attorney General Murray. personally, 


was sent in the normal course .by Mr. Gottshall after he was 
advised that the Acting Solicitor General had agreed with the 
recommendation not to appeal. 


Backoround of the Cases m 


DeLucia, Compagna and Gioe were convicted under the 
Anti-Racketeering Act and sentenced to ten years in prison. 
Having served one-third of their sentences they were paroled 
on August 13, 1947. The speed with which they were paroled, 
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and their prior reputation as gangsters resulted in suspicion 


that there was something improper about the granting of the 

paroles. The granting of the paroles was criticised in the 

press, and a committee of Congress undertook an investigation 

of the operation of the Parole Board in relation to these casés. | 
Members of the Parole Board testified before thè committees that | 
they knew of no. grounds upon which the paroles could be revoked. 
Nevertheless, the Board was urged by committee members to 
revoke the paroles, and the Board advised the committee that 

it would. reconsider the matter. On July 21, 1948, warrants 
were issued reciting that "reliable infornation had been pre- 


sented” that the paroles had been violated.  DeLucia was arrested 


in Illinois and filed a petition for habeas corpus in Chicago. 
Compagna and Gioe were brought to the Atlanta Penitentiary and 
filed petitions for habeas corpus in Georgia. 


In the Georgia case, Judge Underwood ordered the 
petitioners released on the ground that the Board had no reliable 
information of parole violation when he issued his warrants. 

82 F. Supp. 295. The Fifth Circuit Court of Appeals reversed 

on the ground that it was improper for the district judge to 
overiurn the Parole Board before the Board had completed its 
proceedings, which would include a hearing for the petitioners. 
178 F. 2d. 42. (Prior to the time the case reached the Court of 
Appeals the Parole Board had held its hearing and determined 

that the paroles should be revoked.) The order of the Court 

of Appeals indicated, however, that it would be proper for the 
District Court, on amended pleadings, to consider a case as GO 
the nullity of the orders revoking the paroles. 

Ly Chicago, Judge Igoe also ordered the petitioner 
DeLucia released. 82 F. Supp. 435. There, the Government had 
demurred to the petition for habeas corpus on the ground 
accepted by the Fifth Circuit, that the application was pre- 
mature before the Parole Board had concluded tts administrative 
proceedings. In reliance on that ground, the Government refused 
to introduce evidence, 1/ and a final order was entered. The 
Government appealed, and the Seventh Circuit Court of Appeals 
affirmed the judgment of the District Court. 178 PF. 2d 876. 


In the case from the Fifth Circuit, the petitioner 
applied for certiorari to the Supreme Court, and in the Chicago 


1/ The Criminal Division was “Se cal of this strategy, but did 
not direct the United States Attorney to seek leave to plead 
over until late in the proceeding. The application was denied. 
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case, the Government petitioned. The Court granted the petitions 
from the Fifth Circuit, which were filed first, and the cases 
were argued in October 1950. The Government's brief presented 
questions as to the prematurity of the District Court's action 
and as. to the applicability of the Administrative Procedure 
Act. The brief plainly indicated that, after the Parole Board 
had finished its proceedings, it would then be proper for the 
petitioners to. seek judicial review on the ground that the 
Board's action was arbitrary and capricious, that is, without 
any reliable information to support it. The Supreme Court 
affirmed the Fifth Circuit!s judgment by an equally divided 
court, with Mr. Justice Clark not participating. 340 U.S. 880. 
Since it seemed clear that the question as to prématurity 
raised in thé case from the Seventh Circuit would have been 
decided the same way, which in that case would have meant that 
the Government lóst, the Government moved to dismiss its own 
petition .for certiorari in thè DeLucia case. 340 U.S, 886. 

I am told that it was. understood within ‘the Department that a 
new warrant would be issued against DeLucia, which would enable . 
. the anticipated. petition for habeas corpus to be. defended on 
the. merits. This was done. 


Judge Underwood's Decision 


An amendment to the petition for habeas corpus was 
then filed in Atlanta, and a new petition in Chicago.. Since 
the Parole Board had. completed its proceedings, the Atlanta . 
case was no longer premature, and a full hearing was held 
before Judge Underwood. In an exhaustive opinion (100. F, 
Supp. 74 (1951)), he concluded that there was not sufficient 
evidence of parole violation to. justify the orders révoking 
"parole of Compagna and Gioe. He held that there was merely 
"suspicion, belief, assumption and conclusions", but not 
evidence to support the Board’ s finding of parole violation, 
_and that in the absence of "any evidence" of such violations 
the petitioners ‘must be discharged. ‘ 


The two charges against Compagna discussed in 
Judge Underwood's opinion are identical with the two principal 
charges against DeLucia. It was alleged that. the petitioners 
had failed. "to truthfully disclose associates on flight. from 
Kansas City ‘to Chicago following release from Leavenworth", 
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and that they had failed "to reveal Sources of monies used 

in settlement of Internal Revenue tar". The court found no 
evidence to support such charges. The portions of the opinion 
summarizing the evidence on.these questions is set forth in the 
note below. 2/ The opinion concludes on this point, p.81: 


2/ "Upon leaving the Penitentiary the parolees were given rail- 
road transportation, but were told by the warden that they could 
travel by plane at their own expense if they desired. Having 
traveled by plane they promptly returned the railroad tickets to 
the warden. Bernstein went to Leavenworth on August 12th to meet 
Compagna and present certain parole papers at the request of 

Mrs. Compagna who was ill. The automobile was furnished by Gizzo, 
a friend of petitioners living in Kansas City who had furnished 
such: transportation on other occasions when Bernstein had visited 
ihe Penitentiary to consult with his clients about income taz 
matters. Before seeing the Warden at the Penitentiary, Bernstein 
had purchased, at ihe hotel where he was stopping, two airplane 
tickets dated August 12th, from Kansas City to Chicago for himself 
and Compagna. When he later saw the Warden he was informed that 
Gioe and DeLucia would be released at the same time. He thereupon 


tried t0 secure two additional airplane tickets for the same flight, 


but was told there were none available.  Gizzo said that a friend, 
who was present, might get tickets for him for that or some other 
Jltght and suggested that Bernstein give him the two tickets and 
he would get two additional or four new ones. The suggestion was 
adopted and the next morning Bernstein received four new tickets 
dated August 13th. All the tickets were in Bernstein's name but 
bore different dates. The two original tickets were evidently 
sold to other parties without change of name since the flight 
records show they were used, but they were unknown to Bernstein and 
petitioners, who had never seen them before, and who had, during 
the flight of a little over two hours, had no association or 
conversation with them. (R. pp. 105, 278). There is nota 
scintilla of evidence as to the identity or reputation of the two 
unknown passengers although the Parole Board and the Federal Bureau 
Investigation made diligent effort to secure such information. 
R. pp. 44, 112). Nor is there any evidence that petitioners had 
any acquaintance, connecttion.or association with them. 


"Passing now to consideration of the other two allegations of 
parole violations charged to Compagna in items one and two, the 
facts are as follows. 


— 
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"(4) As to the case of Compagna, the charges of three 
violations of parole resolve themselves into the single 
question of fact whether he knew the two unidentified air- 
plane passengers and the source of the money used to pay 
his Federal Tax. If he was ignorant of these things, he 
of course could not disclose them and his failure to do so 


could not support the charge. of dishonorable conduct. There : 


18,. then, left for determination the single question of 


whether there was any substantial evidence, or indeed any 


evidencé at all, to show knowledge of Compagna of the vital 


facts. There is no direct evidence (R. p. 98) of such 
knowledge, which Compagna denies, but only inferences and 
conclusions drawn solely from what, according to Dr. 
Killinger's testimony, the Board "felt", "assumed", or 
"believed" and "that is all". (R. pp. 39, 40). With respect 
to the source of tax money, Dr. Killinger testified "I can't 
say that I know the exact identity of the individual.or that 


Louis (Compagna) knows. the individual”. (R. p. 94). 


ur 
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"Tn item one he is charged with failure to disclose the source 
of montes used in settlement of his tax case. This settlement was 


and all his property under taz lien. (R. p. 101). The money used 


to pay the. claim was brought, by others than Compagna, to attorney 
Bernstein who received the money and paid the Government. Mr. 


and 


Mrs. Compagna and Bernstein all testified that. they did not know 
who the individuals were who furnished the money and made no inquiry. 
Compagna said he did not know but assumed that they were friends 


and might have been gamblers and that he did not undertake to. 
search them out after release from prison because he feared he 
might get them into trouble and also endanger his parole status 


by charges of improper association. The money was brought in and 


received, in unusual circumstances, Fight or nine individuals over 


a period of about thirty days brought in varying amounts in cash 


and gave them to Bernstein or his secretary. Neither names.nor 


identification were requested or furnished and receipts were given 
stated, the amounts but not the names of the depositors. (R. p. 397). 


The. money, was deposited in bank and the Government paid with 


Bernstein's checks. It is not claimed that he violated his parole 
by acquiescing in the payment of the tax in the manner described. 
The payment was made approximately a year before he was released 
on parole. But the charge is failure to reveal the source of the 


he knew "the group or the composite",  '(R. Pe 94). 


oy 


, money. Dr. Killenger testified that he did not believe that Compa 
knew the individuals who furnished the money but that he "believed 


made by his attorney in 1946 while Com pagna was in the penitentiary 
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"(5) Suspicion, belief, assumption and conclusions alone 
are not evidence and are not sufficient to justify the 
revocation of parole. ZI conclude, therefore, that the order 
of revocation of Compagna!s parole was arbitrary and a total 
nullity, because unsupported by substantial evidence, or 
any evidence, of parole violations and that he should be 
discharged as a reinstated parolee,! 


I have read the evidence, and do not believe that any 
impartial tribunal would have reached any other conclusion. 


In accordance with the customary procedure, the Criminal 
Division was required to submit a recommendation to the Solicitor 
General as to whether Judge Underwood's decision should be appealed 
to the Court of Appeals. A long memorandum was submitted, which 
reviewed the evidence in great detail and concluded that there 
was not sufficient evidence on the Government's side to justify 
an appeal. The Criminal Division's memorandum indicated that 
its recommendation against appeal had been approved by Mr. 
Gottshall of the Custody Unit and Mr. Tysinger, the Assistant 
United States Attorney, both of whom had helped to try the case, 
and by Mr. Erdahl, of the Appellate Section, as well as by 
Assistant Attorney General McInerney; Mr. DeWolfe, another one 
of the trial lawyers, favored an appeal. 
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"Compagna could not disclose the sources of the money if 
he did not know them and he denied knowing them., There was no 
evidence of such fact other than the above circumstances and 
the suspicions and assumptions of the Board. (R. pp. 40, 94, 
97, 98)." 100 F. Supp. at 76-77. | 


"It will be seen that, as to the case against Compagna, 
the entire complaint rests on the charge of failure to 
reveal two facts, identity of the airplane passengers and 
éhe sources of the money to pay tax, which he testified he 
‘dtd not know, and the conclusion that such failure constituted 
dishonorable conduct. There is no substantial evidence, if 
any evidence at all, to establish the alleged violations." 
LOO F. Supp. at 78. 


— 


In this office the matter was first reviewed by Mr. 
Stanley Silverberg, who had argued the Compagna case in the 
Supreme Court and was entirely familiar with the litigation. 
He approved the recommendation against appéal, and called 
attention to the observations of Hr. Justice Jackson during 
the course of his argument that this case was a bad one for 
the Government to. present to the Supreme Court and would be 
likely to make bad law in the field of parole tf the Court 
were forced to write an opinion. Mr. Silverberg. also stated 
that "These cases are very unusual and highly unattractive. 
Chances of reversal are small and the questions raised have 
not been troublesome in the past nor is there reason to antici- 
pate frequent recurrence in the future.” I personally went 
over the memorandum and discussed the case with Mr. Silverberg, 
and endorsed his recommendation against appeal. Solicitor 
General Perlman agreed, and the case was not appealed. So 
far as I know, the Solicitor General did not call the case to 
the attention of the Attorney General. 


Judge Igoe's Decision 


fn September 1952 Judge Igoe in Chicago entered a 
judgment in favor of petitioner in the DelLucia case, the one 
presently under discussion. The record presented to him 
consisted in the main of the record before Judge Underwood, 
or,most of it. The few other additional documents throw no 
light on the matters at issue. No oral testimony was taken. 


Judge Igoe noted that this was a second habeas corpus 
proceeding based upon dà new warrant tssued after the termination 
of. the prior habeas corpus proceeding and that the cause had 
been continued by consent pending the outcome of the Atlanta 
case, in which the Government, had not appealed. Two of the 
three charges against DeLucia were the same as against Compagna 
with’ respect to the airplane trip and thé source of income taz 
payments, and the evidence was identical. As. to these Judge 
Igoe found that "other than sus ni^ circumstances" the 
Government had "no evidence". (p. . 


The third specific. charge. related to money given .by 


guests at DeLucia' s daughter's wedding breakfast and reception. 
It was charged that this money was not reported to the parole 
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authorities on DeLucia's monthly income report. The opinion 
states as to this that 


The local parole agent at the time had a complete 
report from petitioner that the money contributed 

by such guests was the property of the newly married 
couple and not income to petitioner. Such report 
pas accepted by the parole authorities and there is 
no évidence to establish such funds belonged to 
petitioner and should have been reported to him." 

p.» 9 " 


Despite this. statement by the trial judge, there does not seem to 
be. dny evidence at all in the record with respect to this episode. 
None of the documents which the opinion lists as comprising the 
evidence (pp. 2-3) contains any reference to the wedding. The. 
Government's return to the petition for habeas. corpus. quotes the 
Parole Board as having referred to the wedding eptsode as one 
reason for the revocation of parole. A letter from the United 
States Attorney, dated September 28, 1952, states that DeLucia 
had submitted. affidavits explaining the source of the fund in 

the prior proceeding, that no evidence was submitted in the 
instant case bearing upon that point, and that Judge-lgoe had 
apparently. "considered the ‘evidence' submitted by DeLucia" even 
though. he had no record upon which to do so. The United States ` 
Attorney's letter further stated: 


The Chicago, Probation Office advises us that it 
was agreed between DeLucia and that office that 
DéLucia would make a complete report of the 
wedding incident through the probation officer 

at the end of that particular year. ,This report, 
we are informed, was made by DeLucia, and it is 
the same as the explanation given thereafter by 
the relator, namely, that the fund was derived 

as gifts from the guests who attended the wedding. 


The court concluded that. prior to the issuance of the 
warrant "neither the local parole officers, nor any. member of 
the Board appearing before the committee, had or knew-of any 
facts or information of parole violation, considered petitioner 
was adjusting normally and was a good parole risk," that "there 
is no substantial or legal evidence to justify the charge of 


zi 


parole violation," and that "The basis of both warrants are. the 
conclusions arrived at by the present Board from inferences and 
suspicion created by the unfavorable publicity in the former 
Board granting the three paroles and the desire of the current 
Board to be relieved therefrom." (p. 8.) Accordingly; the court 
held that the warrant had been arbitrarily issued and was, a nullity. . 






The. Determination not.to.A 
from Judge Tgoe $ Decision l | 


Judge Igoe's decision of September 9 was forwarded to | 
the Criminal Division by the United States Attorney's. office in | 
‘Chicago with a recommendation against appeal. The Criminal | 
Division asked: for the Parole. Board's: views. The Board stated 
that "we do not have evidence sufficient and necessary to sustain 
à subsequent revocation of parole"  / and that "We do not, there- 
fore, feel that an appeal should be taken from Judge Igoe’ S 

order in this case. With respect to the item as to the wedding, 

the Board sdid, "Thé only new allegation in this particular 

case as compared to the Compagna-Gioé case is the expenditures 
incurred in connection with DeLucia's daughter's wedding, and F 

we have àlways felt that this evidence was not too well-founded.” 





A memorandum was than prepared in the Criminal Division 
recommending against appeal. This memorandum was written by 
Mr. Gottshall, who had participated in the handling of these 
cases and was fully familiar with them and who was also the 
Criminal Division's expert in the field of parole law. It was 
approved by Mr. Erdahl, Chief of the Criminal Division! S Appellate 
Section, who had also beén familiar with the cases since the 
Supreme Court litigation back in 1950. The memorandum was signed 
by ed dd Attorney General Murray. The recommendation was 





NA — the case before — Igoe was still based on 
the warrant and not upon a final decision of the Parole Board. 
Although in the Department’ s view, this made the case premature, 
that point had been, Lost on the prior appeal to the Seventh 
Circuit from Judge Igoe's first decision. Since the Supreme 
Court would still divide equally, tt would have been futile 

to appeal this point. again. 
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assigned to Mr. Murray Schwartz of this office, who concurred. 
in the recommendation of the Criminal Division, and brought the 

papers in to, me for final decision. _/. I read the recommendations 
and, having in mind our decision not to appeal the earlier 
judgment. of Judge Underwood in the Compagna and Gioe cases and 

the discussion at. that time, determined that the case should 

not be appealed. The reasons which led me to this conclusion 

were the following: 


(a) The two district courts were correct in finding that 
there was "no evidence” but only suspicion and guess work to 
support the Board's revocation of the paroles. The district 
court's findings of fact can only be overturned if "clearly 
erroneous" (Rule 25(8)), and as to the two points passed upon 
by both courts, the tax money and the plane flight, it seemed 
to me almost inconceivable that the findings herein would be 
reversed. My own reading of the record has led me to the same 
conclusion. See pp. 4-6, supra. Insofar as the wedding money 
was concerned, I necessarily relied on the court! s findings 
and the memoranda from the Parole Board and the Criminal ` 
Division, which indicated that the Parole Board or its local 
officer had been apprised of the facts. I have subsequently 
léarned that no évidence, vas introduced on that point (see 
p. 7, supra); this in itself would prevent our relying on it 
on appeal as the basis for the parole revocation. 


. (b) The district court has implied, df not stated, that 
the Parole Board had been induced to revoke the paroles because 
of publicity and congressional pressure, and that it had not 
evaluated the evidence as objectively as it might have if such 
pressure had been lacking. A reading of the records and proceedings 
would lead any unbiased observer to the same conclusion. lt was 
this acid which made the cases so difficult in the Supreme Court. 


f 


_/ The Criminal Division's recommendation reached this office 
on the afternoon of Friday, November 7, the day before. the time 
for appeal expired in Chicago. In view of the. Short time avail- 
able, both Mr. Schwartz and I found it necessary. to dispose of 
the case that afternoon. I do not wish to suggest, however, 
that we would have come to any different decision if we had 
been able to spend à longer time on the matter; I am sure that 
we would not. 
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(c) Since we could not overturn the findings of fact on 
appeal, we would be forced to rely either on the argument (1) 
that the: Parole Board's décisions. are unreviewable, or (2) that 
mere suspicious circumstances are sufficient to support a 
revocation of parole despite the fact that all other factual 
evidence leads to the contrary-conclusion. 


(1) The Department conceded in the district court 
in the Atlanta case, as well as in its Supreme Court 
brief in the Compagna case (p. 48) that petitioners 
would have a cause of action if they could show that 

the revocation orders were totally void because issued 
arbitrarily without evidence or. information of parole 
violation. Even apart from the authorities, these 
concessions seem to me to be sound. We should not 
argue that no matter how arbitrarily the Parole 

Board acts in revoking paroles, the courts can not 

give relief. Obviously we could not reverse oun. 
position on this question. 


(2) The contention that mere suspi£ióuss circumstances 
should be sufficient information for the Parole Board 
is not an attractive one, at least in this case. I 
would agree that the Board certainly needs less evidence 
in revoking parole than a court in a criminal trial 
or other proceeding. The question as to whether 
the Board may act on the basis of suspicious cir- 
cumstances without more evidence may well be an 
important one. But this is no case to take that. 
question to an appellate court. Here all the 
evidence as‘tovtihat actually transpired tended to 
refute the Board's suspicions. Since the witnesses 
were interested persons and not paragons of credibility, 
this alone might not be decisive. But here the 
circumstances as a whole reflected upon the. Board's 
good faith as much as. upon petitioners. In. my 
considered judgment, we would almost certainly lose 
on this issue if ‘we sought to bring it up in this 
case. The result of an appellate decision to that 
effect might be harmful to the general operation of 
the parole system. If we do not appeal now. we might 
ultimately secure. a decision favorable to the Parole 
Board in a less embarrassing setting. 
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(d) The fact that the Süpreme Court divided evenly in the 
. Compagna case gives us no encouragement. The issues ‘which were 
there presented to the Court were whether the district court 
had acted prematurely. in overturning the Board's warrant of- 
arrest before completion of the Parole Board proceeding, and 
whether the Administrative Procedure Act applied to parole 
board proceedings. These seemed to be the only issues in this 
long litigation ‘on which the Government was clearly right under . 
accepted principles and prior authorities. And yet even on 
those points, the Supreme Court divided evenly--we suspect 
because of the special circumstances here presented. The 
Court had no reason. to address itself to the points which would 
be presented in an appeal in the instant case, i.e., whether 

the evidence was sufficient to sustain the Parole Board's 
deciston or whether the Parole Board's findings are unreviewable 
or supportable only on the basis of suspicion. Those points 

are so much harder than those upon which the Supreme Court ' 
divided that it is extremely unlikely that as many as four 
Justices would decide them in the Government's favor. Indeed 
the Court would not be likely to review the factual issues. 

See National Labor Relations Board v. Pittsburgh S.S, Co., 

340 U.S. 498. We could hope at most to present broad. questions 
of law as ito the scope of judicial review -- and on the weak 
record in this case this. would have been extremely unwise. 


In concluding that this case should nót be appealed, the 
fact that the Department might be subjected to unfavorable 
publicity did not occur to me. So far as I knew, there had 
been no such publicity when the Compagna and Gioe cases were 
not appealed last winter. The possibility that some newspapers 
might distort the reasons for the Department's action, ‘however, 
would not have changed my conclusion. Public confidence in 
the Department can best be gained and retained, in my opinion, 
tf we perform our duties as administrators of justice as, | 
honestly and ably as we can, without regard for the inevitable 
. inaccuracies of headline-seeking newspaper reporters. I might 
also add, in view.of the nature of the case, that of course the 
Solicitor General's Office takes into account the character 
of the defendants in deciding whether to appeal a criminal cáse 
or a proceeding related to a óriminal case. But this has never 
meant that an appeal will be taken in any case involving a 
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gangster or other undestrable person irrespective of the 
evidence against him, or other pertinent legal considerations. 


I did not call the case to the Attorney General's attention 
because there seemed no reason to do so. So far as I know, 
no Solicitor General has been directed to clear his decisions 
in passing upon appeal recommendations with the Attorney General 
or with any superior "policy group" in the Department. TI have 
not been so instructed. Ifa case.seems sufficiently doubtful 
and of enough public importance to cause the Solicitor General 
to believe that the Attorney General, should be informed, a. 
case may be discussed with the Attorney General. I have done 
this in other cases. Jt never occurred to me that this case. 
fell within that category, both because I had no doubt as'tocihe 
soundness of the unanimous recommendations and because of the 
similarity to the case which the Solicitor General had not 
appealed last year. 


The Telegram to the United States Attorney 


After I had signed the "No Appeal" authorization, Mrs. 
Lamb, Secretary in the Solicitor General's office, telephoned 
Lr. Gottshall to advise him. of the decision, in view of the 
shortness of time. Mr. Gottshall then prepared the customary 
telegram to the United States Attorney stating that the case 
would not be appealed. This was in accord with ordinary 
Department routine, and it was not necessary for the Solicitor 
General or the Attorney General, or Assistant Attorney 
General Murray personally, to see the telegram. Since the 
time to appeal expired the next day, it was Mr. Gottshall's 
duty to see that the telegram went out immediately. 


Robert L. Stern, 
Acting Solicitor General 
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Although. coptes of all interview memoranda, are attached 
yellow, there are no phobostatic copies attached. The 
photostats are attached to the original. 
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INTERVIEW WITH MURRAY L. SCHWARTZ 
SPECIAL ASSISTANT TO THE ATTORNEY GENERAL 
ASSIGNED TO THE SOLICITOR GENERAL'S OFFICE 


a m 


|. Ar. Schwartz recalls this matter being presented to 
him. He read the memorandum of Mr. Gottshall and noted thereon 
in longhand on the first page the following, "Agreed = no appeal. 
Since the Board of Parole states that it has no evidence on which 
to revoke the parole, there seems to be no point in taking the 
appeal. 11/7/52. ULS." 

| Mr. Schwartz, in reaching his decision, considered 

the following matters: 


(1) That three lower agencies, the U. S. Attorney, the 
Criminal Division, and thé Parole Board, had all recommended 
against appeal. This seemed to, him to create the presumption 


that unless he could think of a substantial reason to do 
differently he would concur with the recommendation, which he did. 


(2) He considered that éven if they could obtain a reversal 
of Judge Igoe's décision on technical grounds, the best they could 
hope for was a new trial in the same district on the same 
grounds and basis, perhaps with the same judge, and with a great 
likelihood of obtaining the same result. There seemed to be 
no reason to question, the analysis of the evidence or the Parole 
Board's attitude that they could not sustain a revocation of parole. 


(3) In the Compagna Case involving Compagna, et al, 
approximately the same evidence had been held insufficient 
to sustain a revocation of parole and the appeal of this 
decision was decided as undesirable by the department. Thus 
there existed a precedent for the decision, . 


(4) The parties were out on bond at the time and nothing 
to be.gained by an appeal in order to temporarily restrain | 
DeLucia, who would be continued on bond and thus no temporary 
advantage to be gained. 


Ur. Schwartz recalled that the man involved was a typical 
hoodlum and he felt it was a shame there was nothing more 
substantial on which to base an appeal. | 


He advised that the memorandum came to him with a 
"special and urgent" label attached from Mrs. Lamb and she. 
called attention to.the fact that the time for.appeal expired 
ihe next day. He estimates that he spent about two hours 
reviewing this matter, after which tt was presented to the 
Acting Solicitor General, Mr. Sterne. 
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INTERVIEW WITH MRS. FRANCES MYERS LAMB 
CLERICAL EMPLOYEE IN SOLICITOR GENERAL'S OF FICE 


- Mrs. Lamb recalled that on 11/7/52 she 
returned from luncheon rather late, as usual, about 
9:00 P.M. Upon her return, she got a telephone call 
Jrom Mr. Gottshall asking if his memorandum had come 
to her attention and she found the memorandum in her 
incoming bor. Since the expiration of the appeal date 
was the following day, she carried the memorandum 
promptly to Mr. Frankel and found that he was busy on 
a special matter. Mr. Frankel asked that the matter 
be assigned to Mr. Schwartz, who was with Mr. Frankel 
at the time. The matter was assigned to Mr. Schwartz 
on the date of its receipt on 11/7/52, shortly after 
3:00 o'clock. 


| After Mr. Schwartz had made a notation that 

he agreed that there should be no appeal, the memorandum 
was then presented to Acting Solicitor General Robert L. 
Stern, who, following an examination of the matter, signed 
the attachment approving the decision for no appeal. 


She then recalls that she telephoned Mr. Gottshall 
and it was then 4:30 P.M. or later. She notified 
Mr. Gottshall that the decision was ready and it was 
dispatched to Mr. Gottshall with the notation of the 
decision attached to Mr. Gottshall's memorandum of 
11/7/52 recommending against appeal. 
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EXAMINATION OF DEPARTMENT'S FILE #95-23-38 


Department file #95-23-38, upon examination, reflects 
the following of pertinent interest: 


Memorandum dated 8/21/52, to be presented to the 
Court on 9/9/52 as the order and judgment of Judge Igoe, was 
received in the Department of Justice Records Branch and 
stamped "8/25/52." This memorandum ts identical with the final 
Court order by Judge Igoe. A copy of a letter dated 9/3/52 
to U. S. Attorney Otto Kerner, Chicago, signed by Assistant 
Attorney General Charles B. Murray, initialed by AEG, CBM, AFJ, 
FES, acknowledges receipt of Judge Igoe's memorandum dated 
8/21/52, which ts the order reflecting judgment to be presented 
to the Court on 9/9/52. 


Letter of 9/9/52 to Assistant Attorney General Charles 
B. Murray, signed by Tom DeWolfe, encloses a copy of an opinion 
of Judge Igoe in this case. This communication was received, 
‘according to stamp in the Criminal Division and Records Branch, 
. 9/11/52 and was initialed for file by AEG (Mr. Gottshall). 
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RECEIPT OF WIRE AT U. S. ATTORNEY'S OFFICE, CHICAGO, 
FROM ASSISTANT ATTORNEY GENERAL MURRAY, ADVISING 
THAT THE SOLICITOR GENERAL HAS DECIDED AGAINST APPEAL 


AND THAT THE CASE IS, THEREFORE, CLOSED 


SAC Malone of the Chicago Office, FBI, advised by. 
telephone that the records show that the wire was dispatched 
from Washington over Public Building Service wire as message 
No. 377 on November 7, 1952. 


Symbols on the wire indicated that it had been sent 
from Washington, D. C., at 6:27 p.m. EST and the message was 
completed at 6:31 p.m. EST, November 7, 1952. 


. The incoming wire was then blockh-stamped by Public 
Building Service Teletype Center, Room 426, U. S. Court House, 
Chicago, at 5:38 p.m. CST, November 7, 1952. 


Miss Helen Gaskin, messenger for Public Building 
Service, then took the message to the U. S. Attorney's 
Office on the:morning of November 10, 1952, and she obtained 
a receipt which was signed by the switchboard operator, G. Palme, 
of the U. S. Attorney's Office on November 10. 


The message is then clockh-stamped in thé U. S. Attorney's 
Office at 9:02 a.m., November 10, 1952, which is Monday. 


The manager of the Public Building Service advised 
that there had been an oversight in that the message was not 
delivered to the U. S. Attorney's Office on November f. 

It is their usual practice to leave such wires with the guard 
at the building for delivery on Saturday morning by the guard 

to the first representative of the U. S. Attorney's Office 

who arrived on Saturday morning. This was not done in this 
instance, however, and the wire was retained by the Public 
Building Service until the morning of Monday, November 10, 1952. 
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MR. ROBERT ERDAHL 
CHIEF OF THE APPELLATE AND RESEARCH SECTION 
CRIMINAL DIVISION 


Mr. Erdahl is out of the city due to the . 
death of his mother and will be absent for several 
days according to his secretary. Wo one in his 
office was aware of any information which would 
be helpful in this inquiry. 
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FRED E. STRINE, CHIEF ADMINISTRATIVE 
RELATIONS SECTION, CRIMINAL DIVISION 


Mr. Strine is on Annual Leave and is not expected 


bach until in lote December, according to his office 


staff. 
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ASSIGNMENT OF ASSISTANCE 
MR. GOTTSHALL's OFFICE 


Mr. Callahan of the Administrative Division of 
the Bureau, at my request, contacted personnel officer 
John W. Adler of the Department and ascertained that 
Mr. Joseph J. Cella, an attorney, had been assigned to 
Mr. Gottshall as an assistant on August 25, 1952. 
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- Interview with lurray 


^ Decision of Jydge Tgoe 


-Repórt of delayed delivery of telegram to Us 8. 


. Letter 


Jin. C. A. Polson 11/19/52 


Afr. He He Clegg 
PAUL DeLUCIA alias 


H 


PAUL NICCA - 
PAROLE HATTER p 


| ` AEn connectton with the ingutries which I was directed 
to make. in the Department concefaing the Hondling of the 
decision not to appeal. in the aboUe-entitled atter you are 
advised that I have reduced to writing the detatls of ny — 
interutess with various Departmental Officials and exaninations 
of Departmental records. T then prepared desunmary report of | 
these details which I have delivered to the General Inuestigative 
Division for indluston in the report which is being prepared 
in that Diviston. Tn. order that source material might be 
auvatlable th the Bureau's records there are attached hereto 
the followings l l i 


interview with Aaron E. Gottshall 11/14/52 w Criminal Division 
Interview with Aaron E. Gottshall 11/13/52 = Criminal Division 
Intérvieu with Andrew Fe Cehmann ~ Criminal Division — 
Interview vith Assist-nt Attorney General Charles B. Lurray - 
Criminal Division P A 
Record of initials on nenorandum reconsending "no appeal" 
Record of assignment of Assistance to Ur. Gottshall's office. 
Absence of. Robert Erdahl, Criminal Diviston , 
Absence of Fred E. Strine, Crininal Diviston. j | bf 
Attorney, Chicago 
Hotations fron Départuent!'as file 95-23-88 ME 
Intervtew with ips. Frances Myers Lamb = Solicitor General's Office 
Sehvartz - Solicitor General's Office 
Interview with Acting Golicitor General Robert L. Stern 
Fhotostatin contes of = | l 
dated 8/21/52 


/52: from DeMolfe enclosing copy of Judge's decision 


fetter 9/o7f io 1 dated 9/3/52 of Judge Igoe!s décision dated 8/21/52 
9/9 








. Qo: lp. Rosen 


Ueno 10/16/52 soliciting views of Farole Board 

Hono 10/21/52 subnitting viens of Farole Board 

Letter 9/23/52 fron U. S. Attorney re Judge's decision 

Order of Court dated 9/9/52 - 

rovg reconnending "no appeal" and decision of. Aoting Golicitor 
eneral | ; y 

File cópy of mire 7/7/52 notifying U. S. Attorney of daoialon. 
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INTERVIEW WITH MR. AARON GOTTSHALL 
CRIMINAL DIVISION 
DEPARTMENT OF JUSTICE 


11 /14/52 


I called on Mr. Gottshall for the purpose 
— Of obtaining any files or records which would 
provide knowledge as to the background of this case, 
x When I mentioned the fact that the memorandum 
prepared by him and recommending that no appeal be 
taken was dated November 7, 1952, the day before the 
appeal date had expired, he said that quite frankly 
"if the Attorney General should come in, "I'd tell 
him I'm sorry and I apologize for the ‘delay is my 
fault from October 21, the date we heard from the 
Parole Board, until November 4." He stated that he 
had overlooked. the urgency of this matter until 
some one called him. He believes that the U. S. 
Attorney's Office at Chicago had called Mr. Erdahl 
or someone else and ihey in turn had called hime 
He advised that he was so busy and had so much wrk 
that they needed three people in his office, but at 
times he was alone and at times he had one assistant. 
It was only three weeks ago that he got some help. 
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Comments Concerning ihe Delay..in Handling: 


Although the prospective opinion of Judge Igoe 
was dated August 21, 1952,. and although a copy of this 
prospective opinion was received on August 25, 1952, which 
was acknowledged in a letter dictated by Mr. Gottshall 
to U. S. Attorney Kerner on Septembér 3, 1952, and although 
the ‘letter from Tom DeWolfe of the Criminal Division to 
Assistant Attorney General Murray was dated September 9, 
1952, and enclosed two copies of the opinion which were 
received. on September 11; 1952, each of these copies 
received were "prospective opinions" of Judge Igoe which 
did not become effective until the order was made in Court 
on September 9, 1952. Even the copies sent by Mr. DeWolfe 
in his letter of September 9, were copies which had been 
furnished to him by, Attorney Stewart representing. DeLucia,. 
and DeWolfe had received them prior to the ordér tssued 
in Court on September 9. 


Official notice to the Department of the actual 
order of Judge Igoe was contained in U. S. Attorney's 
letter of September 23, 1952, recéived in the Department 
on September 25, 1952. From this date official notice |. 
was available in the. Department of Judge Igoe's order. of : 
September 9, 1952. i 


There. was then a delay from September 25; until 
October 16, 1958, when Mr. Gottshall prepared a memorandum 
to the Parole Board asking for their views as to appeal. 
The Parole Board replied on October 21, 1952. There was 
then a delay from October 21, until November 4»; 1952. . 


On November 4, 1952, Mr. Gottshall first saw a 
telegram dated October 51, 1952, from U. S. Attorney Kerner 
at Chicago, asking for instructions of Department as to 
the actton which, should be taken in connection with appeal.. 
This wire might have been received in his office on the 
lote afternoon of Monday, November 3, 1952, but Mr. Gottshall 
stated he did not see it until the morning of Tuesday, 
November 4, 1952. Within two hours thereafter he received 
a phone cdll from Mr. Erdahl advising that Assistant U. S. . 
Attorney Lulinski of Chicago, had telephoned inquiring about 
the Department's decision. By that time Mr, Gottshall had 
started preparing a memorandum and so advised Mr. Erdahl. 
Mr. Gottshall stated he then worked all doy and into the 


se 


‘evening and had his memorandum. ready on the morning of 
November 5, but his Secretary was ill that. day and did 

not come to work. She arrived on November 6 and then 

typed his memorandum recommending that no appeal be taken. 
Mr. Gottshall statéd that hé personally took the, memorandum 
to Mr: Erdahl on the afternoon of November 6, and Mr. Erdahl’ 
reviewed it carefully, revamped and rewrote page 3 and. 
returned it to Mr. Gottshall on the same evening, about 

6:00 p.m., November 6. | 


Mr. Gottshall took the memorandum to Mr. Strine 
on November 7, 1952, in the morning. He spoke to Mr. Oehmann, 
Assistant to Mr. Murray, and pointed out ihe: importance and 
urgency of the matter. Hé delivered the memorandum to 
Mr. Oehmann after Mr. Strine had reviewed it. Mr. Oehmann 
stated he would hold the memorandum for personal approval 
by Assistant Attorney General Murray. When Mr, Murray and 
Mr.. Oehnann returned from luncheon, about 2:00 p.m., Mr. Gotishall 
learned that Mr. Murray had approved the memorandum before he 
went to luncheon and sent it to the Solicitor General's 


office. 


= Mr. Gottshall telephoned the Solicitor General's 
Secretary, Mrs. Lamb, and she advised that the memorandum 
had come while she was. at lunch and she would handle it 
promptly. Mrs. Lamb phoned back about one or two hours 
later and stated that the opinion of “no appeal" had been 
reached in the Solicitor General's Office and Mr. Gottshall's 
Secretary went after the memorandum, 


| Since the Solicitor General's opinion had. been 
rendered that there was to be no appeal, Mr. Gottshall 
then prepared the telegram to Chicago in the usual way 
and as a matter of routine business in notifying the 
U. S; Attorney ot Chicago as to the decision. © 


Mr. Gottshall stated that he had discussed this 
matter rather thoroughly with Mr. Erdahl and briefly with 
Messrs. Strine and Oehmann. As to the specific reasons 
for the delay, Mr. Gottshall stated that he had had no 
help in his office on his vast volume of work since 
January, 1951, when Mr. Byerly, his assistant, was transferred ; 
to another office. In late July or early August, 1951, 
Mr. James Hansford was assigned to his office. Mr, Hansford 
was a "loadstone! was not interested, was unable to write 
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a letter, was interested in "big money and little work," 
and stayed around until April 15, 1952, when he went on 
vacation to Florida and resigned. Actually he was no help 
and he had no help until Mr. Joe Cella arrived on assign- 
ment in Mr. Gottshall's office on the week following 

Labor Day 1952. Mr. Gottshall stated he had been screaming 
for help. It takes at least two months to train. a man 
assigned to his office and there were numerous and almost 
constant telephone calls with a large volume and constant. 
pressure.of work, which "accounts for the oversight." 


He pointed out that he turns bach vacation time io. ihe 


Government year after year. He stated that he was as 
sorry as he could be and offered his apologies for the 
delay and oversight. He stated there was no motivation 
involved. He handled the matter impersonally. He does 
not know DeLucia. 


INTERVIEW WITH ANDREW F. OEHMANN 
EXECUTIVE ASSISTANT TO THE ASSISTANT 
ATTORNEY GENERAL OF THE CRIMINAL DIVISION 


À 


He observed the file copy of the outgoing telegram 
dated: November 7, 1952, to the U. S. Attorney at Chicago, 
Signed by. Charles B. Murray, Assistant Attorney General, 
advising that the Solicitor General -had decided against 
appeal of finding and order of Judge Igoe in the Paul: 
DeLucia vs. Marshal O'Donovan Case and the case was therefore 
closed. 


This file copy bears the initials AEG (Mr. Gottshall) 
and CBM (Mr. Murray). Under CBM was the initiol'0." Mr. Oehmann 
stated he initialed this outgoing wire for Mr. Murray, who did 
not sign it since the Solicitor General had already rendered 
a decision. He also had initialed the memorandum prepared by 
Mr. Gottshall recommending against appeal and he concurred in 
the recommendation against appeal. He believes that 
Mr. Gottshall brought this memorandum to him about. 10:00 or 
10:30 o.m. on November 7, 1952. He placed his initials on 
the yellow copy. He noticed that Mr. Erdahl, the head of 
the Appellate Section, had already approved this recommenda— 
tion. against appeal. 


Mr. Oehmann advised that he saw that this memorandum 
concerned thé Delucia Case and he knew it was of sufficient 
importance ‘for Assistant Attorney General Murray.to sée and 
approve this memorandum: Mr. Murray was attending a conference 
and returned to his office at approximately 12330 or 1:00 p.m. 
Mr. Oehmann handed the memorandum personally to Mr. Murray — 
and called his attention to the fact that Mr. Gottshall had. 
stated the final appeal date was the next day, November 8, 
1952. Mr. Murray then initialed the original memorandum 
after he reviewed it and had discussed the matter. Mr. Oehmann 
told Mr. Murray, he stated, that this case referred to one 
of the Chicago gangsters involved in the alleged payoff for 
parole. He called to the attention of Mr. Murray the 
importance of the case and explained why he had held the 
memorandum for Mr. Murray. After Mr. Murray had reviewed 


te 


the matter and initialed the memorandum, it was sent either ,, 
by Mr. Gottshall or one of the girls to the Solicitor General's 
office. After the Solicitor General's office had made the 
decision, of no appeal and had returned the memorandum to 

Mr. Gottshall, then Mr. Gottshall's secretary brought in the 
telegram. prepared by Mr. Gottshall to the U. S. Attorney at 
Chicago, in which the U. S. Attorney was advised of the 
decision and the fact that the case was closed. à 


| ^. AC FBLANFORMATION COATAINED "e 
; | : HEREIN | [oS l 

. ei MES) GX BYQOE: lar) 
Ss F — 2 o z — RES , . e 


- 


It was about. 5:00 P. M. when this wire was brought 
in, whereupon Mr. Oehmann initialed it as a routine matter for 
Mr. Murray, placing his oun initial underneath the initials, of 
Mr. Murray, which he had affixed to the file copy. He recalls 
that he told Mr. Murray that one of the grounds on which they 
might get a reversal of the appeal was that DeLucia had not 
exhausted his legal remedies as he had not had his hearing before 
the Parole Board, but he further pointed out that the Parole 
Board stated there was insufficient evidence to show violation 
of parole. Mr. Oehmann concurred in the recommendation for no 
appeal on the basis of Mr. Gottshall's recommendation, Mr. Erdahl!s 
concurrence, and the concurrence of the Parole Board. 


ed coc aum 


INTERVIEW WITH 
ASSISTANT ATTORNEY GENERAL.CHARLES B. MURRAY 





Without the file being available, Assistant Attorney 
General Murray stated that it was his recollection that the 
U. S. Attorney had forwarded Judge Igoe's decision to the 
Department with a letter. This decision and the letter got 
to the Criminal Division on September 25 and the same day was 
referred to Mr. Gottshall. Mr. Gottshall prepared a letter to 
the Parole Board on October 16 which was answered on October 21, 
and the substance of the answer was a recommendation against 
an appeal. 


Mr. Murray stated that Mr. Gottshall prepared a 
memorandum recommending against appeal. It went to Mr. Erdahl, 
head of the Appellate Section of the Criminal Division, and 
then to Mr. Andrew F. Oehmann, Executive Assistant to the 
Assistant Attorney General of the Criminal Division. They 
concurred in the recommendation for no appeal and the memorandum 
then went from Ur. Oehmann to Assistant Attorney General Murray 
who initialed it to indicate his approval and concurrence, 

The memorandum then went to Acting Solicitor General Stern for 
. final decision. The final decision as toho appeal"was made 
by Mr. Stern. 


Mr. Gottshall then prepared the telegram to the 
U. S. Attorney advising of the Solicitor General's decision, 
and this telegram was processed in the normal way through 
Mr. Oehmann. 


Mr. Murray advised that after the Supreme Court's 
4 to 4 decision on the question of whether an appeal could be 
taken before the Parole Board hearing, the case was then heard 
on its merits and the full hearing at Atlanta included testimony 
by members of the Parole Board. The Government lost its case 
and took no appeal. 


The DeLucia case was similar in that the same two 
points were involved in this case as had been involved in the 
Compagna case in which no appeal was taken. In this case, 
however, DeLucia failed to report the $12,000 to pay for the 
wedding breakfast and reception and presumably claimed that it 
was his daughter's money and he also claimed that he had 
reported the matter to the local parole officer in Chicago. 


Mr. Murray stated that the basis for any appeal which 
the Department could make would be (1) on the merits of the 
case; (2) on the stage of premature handling of the appeal 
before the Parole Board hearing. They did nov believe that 
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the evidence would justify an appeal on the merits and there 
had been a 4 to 4 decision on the question of premature hearing. 
Thus, they decided not to appeal because: 


l1. The legal question involved. was not worth anything. 

2. If they applied for certiorari there would be a 4 to 4 
decision, but this time the decision would be against the 
Government and they didn't believe they could get a change 
of view on the part of the Supreme Court. 

3. The Parole Board indicated that even if they got a reversal 
they could not do anything because of a lack of evidence, 


Mr. Murray stated frankly that he did not like the 
delay in handling the. case in his Division. The case should 
have been handled a month earlier. U., S. Attorney Kerner 
phoned Mr. Erdahl on Thursday before the appeal would expire 
and this should have been unnecessary, for the Department 
should have written the U. S. Attorney a decent letter long 
before. 


As to noting an appeal at the last moment, they did 
not want to take this action because it would require positive 
action to withdraw the appeal subsequently and this would have 
resulted undoubtedly in some publicity. 


Mr. Murray advised that he knew of no regulation which 
would require him to have reported this matter to the Attorney 
General before sending the wire to the U. S. Attorney, but it 
was his, Murray's, job to do so and he felt that it was. his 
responsibility to have done so. He stated that this matter 
was considered by him on Friday, November 7. On Tuesday 
following November 7, he learned that the parolee in question 
went by the name of Ricca, but he frankly never had heard the 
name Ricca before. The next day, Wednesday, Ricca was identified 
to him as one of the Compagna group. If he had heard the name 
"Compagna," he undoubtedly would have identified the case as 
one which had resulted in considerable publicity previously. 

He might have identified the name "DeLucia," but he had never 
heard of the name Ricca before. He stated that the responsibility 
for initiating the "No Appeal" decision rested with him.since 
tt arose in his Division and he assumes that, when the matter was 
presented to him he concurred in the recommendation for no appeal 
as it appeared largely to be a rehash of a previously decided: 
matter. 


Concerning the delay on the part of Ur. Gottshall, 
he stated that Gottshall had in fact been screaming for help, 
but this would not be a satisfactory answer because Mr. Gottshall 
got his help in August 1952. 
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The above were the results of a preliminary interview 
on November 14. Mr. Murray was later interviewed on November 18, 
and advised as follows: 


Concerning Mr. Gottshal], Mr. Murray stated that 
Gottshall had been asking for relief, in fact screaming 
for relief, for à good while due to the heavy work. load - 
which he. had, and he believes that it was in August that : 
he was finally able to have. Mr. Joe Cella, reported to be 
a capable man, assigned to aid Mrs Gottshall. He confirmed 
the fact that originally and earlter in the sumner Mr. James 
Hansford had been assigned to assist Mr. Gottshall, but he 
did not prove to be satisfactory. 


Mr. Murray believes that, the, delay in handling 
this matter was avoidable and not excusable. Saying this 
he wants to point out, that Mr. Gottshall, whom he has ‘known 
for many years, is a devoted. public servant, knows the law, 
is faitnful, on the job regularly, undoubtedly has been 
overloaded with work. and has had the problem of getting 
help. The type of help he needs should be expert help 
and then it takes a long time to train thence isnot disposed 
to criticize Mr. Gottshall personally as he is Q victim. 
of the situation. Mr. Murray stated that they had no 
follow-up system, throughout the Division with a staff to 
maintain such a system. He advised that he is seriously 

considering installing a system with a staff designated 
for the purpose of maintaining the system in a practical 
way that does not involve too much overhead. 


Concerning his approval of the memorandum prepared 
by Mr. Gottshall recommending no appeal; he states that 
hé feéls sure that he read Mr. Gottshall's memorandum, 
. that the alias "Ricca" meant nothing to him and the true 
nane "DeLucio" did not register. Yet he pointed out that 
an examination of the memorandum refers to the cases 
involving Compagna and that he must have, therefore, 
read the memorandum and recognized the importance of the 
case. Further, he states that if Mr. Oehmann, his Executive 
Assistant, recalls that he pointed out that DeLucia, alias 
Ricca, was a part of the Compagna group and pointed out 
the importance of this case, he knows that Mr, Oehmann's 
statements would be correct, although Mr. Murray. vs. not 
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able to reconstruct the exact details as of that time, 


* 


when Mr. Oehmann discussed the case with him on November 7. 
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He recalls that Fred Mullen called him on November 11, 
which was Tuesday after the memorandum was submitted, and il 
mentioned the name "Ricco" and he -did not know what Mullen t 
meant at the time and did not learn- until thé next day, 
Wednesday. Mr. Robert Erdahl, Chief of the Appellate Section, 
also had advised Mr. Murray that U. S. Attorney Kerner of 
Chicago had called Erdühl Wednesday night or on Thursday 
preceding November 7, and that Mr. Erdahl had told Kerner 
that if he did not hear anything to the contrary he, was not 
to file an appeal. Concerning the outgoing telegram to 
the U. S. Attorney advising of the decision not. to appeal, 
although Mr. Murray states that he did not see the tele- 
gram which was initialed for him by Mr. Oehmann, when he, 
Mr; Murray, initialed the memorandum recommending that no 
appeal be taken, he then in substance was approving the 
subsequent wire which. was sent as a matter of routine 
after the Solicitor General had rendered an opinion in 
keeping with this recommendation. 


| Mr. Murray states that the most serious oversight 
in this entire matter as far as he was concerned was the 


_ failure to call the. case to the attention of the Attorney 
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General before the decision was made. He stated that this 
was "no ones function except mine; thus, the most serious 
blame in the entire matter is mine." He advised that the 
public relation aspects of cases need to be considered 
serious by those in higher echelons and that is his job 
and his position to consider such matters. i 


He advised that the failure to appeal was not an | | 
oversight but a decision deliberately arrived at. The 
Appellate Section and the Solicitor General's Office were 
both of the opinion that to file a notice of appeal and * 
then to subsequently withdraw, that notice, would have 
caused more public attention than not to file the appeal. 
in the first instance. The Department had decided in the 
Compagna case, which was a similar matter, not ‘to appeal 
when it was considered several months previously. They: - 
who considered this matter were thus confident that a 
similar position of "no appeal" should prevail in the . 
DeLucia casé and the best way to accomplish proper results 
would. be io omit taking an appeal rather than noting 
the appeal and then withdrawing it. 


ub o 3 ! 


ASSIGNMENT OF ASSISTANCE 
Mp. GOTTSUALL'a OFFICE 


— 


the Bureau, at my request, contacted pérsonnel officer 
Jahn V. Adler of the Department and. agoertained that | 
dir. Joseph J. Cella, an attorney; had bgen assigned to 
Mr; Gottehall as an aasistant on August 25, 1952. 
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Mr. Callahan of the Admintbirative Division of 
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INITIALS ON FILE COPY OF MEMORANDUM PREPARED 
BY MR. AARON E. GOTTSHALL, RECOMMENDING NO APPEAL 


The yellow file copy of @ memorandum of five pages 
prepared by Mr. Aaron E. Gottshall and recommending no. 
prosecution reflects that it was typed on Novémber 6, 1952. 
It bears the following initials: 


i A EG" 


m SE" 
"CBM it. 


pgg" 


{j AFO it 


IF-Aove RIEP 


ie - — 


(A. E. Gottshall) 
(Robert S. Erdahl, Chief of Appeblate Section) 
(Charles B. Murray, Assistant Attorney General) 


(Fred E. Strine, Chief Administrative 
Regulations Section, Criminal Division) 


(Andrew F. Oehmann, Assistant to the Assistant 


Attorney General in Charge of the Criminal 
Division. 
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WAITED STATES ATTORNEY 
omrcaeo, ILLINOIS 


ATTENTION LULINBKI TRE SOLICITOR L HAS DECIDED AOAINST APPEAL 
FROM FINDINGS AND ORDER JUDOE IOOE CASE PAUL DELUCIA VERSUS MARSHAL — 
^NNOTAN AND CASE THEREFORE CLOSED, 











ONARLES B. MURRAY 
ASSISTANT ATTORNEY GENERAL 


COPY 
IN THÉ 
UNITED STATES DISTRICT COURT 


FOR THE NORTHERN DISTRICT OF ILLINOIS 
EASTERN DIVISION 





THE UNITED STATES OF AMERICA, ) 
ex rel PAUL DeLUCIA, ) 
Petitioner, ) 

) No, 50 C 1643 
vs. ) 

) Habeas Corpus 
THAS P. O'DONOVAN, United ) 
States Marshal, ) 
Hespondent. ) 

ORDER 
The Court having heretofore on August 21, 1952, filed its 





memorandum under jtipulation for Final 'sposition in this cause, and 

having directed therein that a Judgment Order in accordance therewith be 

presented for entry on this 9th day of September, 1952; and now the parties 
—— p — — a 


aque noni — — 
being present, netitioner moves for his discharge. 





Also the Court finds it unnecessary to rule on the request of 


petitioner for a holding that the respondent should have been limited in 





the matter o! the facts and the law by reason of the order heretofore entered 
denying the petition for leave to plead over in, the previous habeas corpus 

` 
case.  .herefore the motion of petitioner to include this finding in the preset 


order is denied. 





LE 13 fHISUIFURE ORDERED, ADJUDGED AND DECREED in accordance with the 
said memorandum heretofore filed herein in the petitioner, PAUL DeliivIA, be 
and he hereby is discharged, not to conplete liberty, but to conditional 


liberty, in the custody of the Attorney jeneral under supervision of the 


voard of raroies. 





IT io Portin ORDERED that tne memorandum heretofore filed stand 


as tne court's findings of fact and sonoJusions of law. 


— ——“ 


> — — 


CENTER: do 





United states District Judge 
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The parties on May 77, 1952, wane py tune, as of May 16, 
1932, stipulated, mbjest to Freependent's objection as to uateriality, 
Conpetenny and relevuney, that the Osurt consider as evidente en behalf 
ef Müster's position the Slieuings 


Festiusay of Dr. Killinger, Ohairam of the Board, 
beginning at Page 4. 

Testimeay of Er. Lashe, Page Mil, ef transcript, 
o a ea MERO 
Goo, Page 303. 

Testimay of Magone Demnstein, Page 370. 

Letter fren Chief Probation Officer Fisher to Parole 
Muentive Vrish dated March d, 1948, at Page 64 of 
Firet Sepplenmt te lotion of Campagna amd Oioc in 
Ve case of Coupagm v, Rist, ot al, 

totter fren Be, Eriiage to Fisher dried nareh 25, 
19099, Page 130, 

katter foin Pisker to Be, Killinger dated sprit 4, 
1949, Page 191. 

Beyoettion of Ure, Geek, Aixiine Hostess, at Page 1:2. 


Testimony of the Noffaen Gauxitbeo, found 

in MdLotes*s teuvesse of JAY 7, 1948 in the first Bo Lente 

pucccedings eni in this conse, and 

Tevenftem, the Court te take this mttaer under arisen. 

the euiénae of the atsylano end tam actiones at Atlanta, 
Sena ia cette ety Vo mpag, sat ios eat Daten e met te 
Ree Gh Geer, - 

— — et maar — 





The evidence at Atlanta refers to matters prior to Maroh 
1948, and the present warrant vas issued two and one-half years later 
and ased on different charges. 
Relator's previous statements and affidavits apply to the 
1948 warrants and are not here applicable, 
The Governnent has controverted all of Reletor's statements 
and affidavits by its pleadings and the writ should be discharged. 
Neither party hae offered or tendered further proof and the 
fourt concludes the evidence of both parties is before the court and 
the same constitutes a full and complete hearing of the respective 
contentions. The present motion filed by Relator is that the Court 
make final disposition of this cause on the record aa it now stands. 
Relator contends the instant proceeding is moot because 
subsequent to this proceeding Relator was again plased on parole, 
The court is of the opinion sush Beard ection was to continue super- 
vision during the present litigation and should not be construed as 
abandonment of the charge of parole violation. Relator further eon- 
tends the charges contained in the Noveuber 22, 1950 De Laeía case, 
are now res adjudicate; that the "lator has never violated his 
parole, the oard has no new evídense, and therefore the present 
warrant was arbitrarily issued without amy evidenee, and therefore is 
a nullity and Relator 1s entitled to relief hy habeas corpus, 
The following referrals were charged in the first cases 
“present offenses 
l. Failure to sake full and truthful written 
reports to the Supervisor of Parole. 
2. Untrathful statenents covering expendi tures 
during the months of Deseasber 1947, and 
January 1948. 
j. Association with persoas of bed reputation, 
4. Failure to condaet himself honbrebly. 


S. Palluase te reveal ssureo of sonics used 
queettened before a Dy eonatituted body." 


Referwals in the tastant case a 
— 
. mho fal ani twethdhl pasele 
— — — éushng the 


uth of Jumuay, 1900. 

Sulimpe t» veved ef umies wed in 
ssbthenenb of hommi. Ter wen 
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for De Laeia's daughter at the Blaeksto Hetel on danuary 24, 1948. The charge 
is besed that money given by guests at wedding breakfast and reception was 
met reported as ineeme to the parole authorities on petitioner's monthly report. 
The leeal parele egent at the time had a complete report from petitioner the the 
money contributed by sueh guests was the property of the newly married couple 
and net ineoms to petitioner. Sueh report was aecepted by the parole authorities 
end there is mo evidence te establish funds belonged to petitioner end should 
have been reported as ineene to him. 

Referrals we and three relate te petitioner's failure to disclose the 
couroo of nonoy used in eattlouent of hig federal inseme tax when questioned by 
a 1947 Grand Jury and a special congressional committee in 1950. Petitioner's 


taz liability was settled by his atte at Chisago under unusual oirewmstances. 





Petitioner under cath has stated, he did not under the 1946 warrant, nor under 


the present proceedings, ner at the sine or the 1947 Grand Jury and the 1950 










funds used for the payment of his tax, 





Special Gounittse, know th» couroo of 
end there is ne evidence that he did iue the souree. Other than suspicious 
| eireunstances, the Gevorambat has no 
euppert this charge. Before. four 
was parceled, there were Um) atti tional 


r proof and there is no evidenee to 

e en August 13, 1947, when petitioner 

ing eompanions on the airplane 

a potitiener refused to reveal to the 

Petitioner in the prior proeeeding 

and here denies ho know the other Um pa re; hie testimony is he had no 
ecouvercation or ecoveiation with them during the trip and upon arrival at 
Chicago wenb direetly to hig heme in a with leuis Campagna who lived near 
him. This io cubotatiated by the Canpague testimeny in the Atlanta case, and 

the Goverment has ne evidenss to the e Referral five relates to and 
ie dependent upon the preseting four refer 

s... Seve de we áivooh ovbtongy of 
Re charges — spon the cs 8, events and evidenes as the 

. | 2008 explanations are based upon inferences and con- 

— const ov foit ty the Beast t iet and there is no other or further 


7 | contrary. 











ple violation under the present warrant. 





















The present statute, See. 4208, Title 18, U.S.C.A. omite “reliable 
information", and now provides for a warrant for one wo has violated his 
parole.  uespondent contends reliable information is not required mor indeed is 
any information now required to support & warrant of revocation. Sush 
contention would result without redress in the arrest and detention ef a 
parolee who has fulfilled all requirements of his parole, amd emtitled te 


re.ain on parole. The court may mot adept such eontention. Befere a 





prisoner is paroled, oertain statutory f and sírcumstanees ere required 

to be present, born from the nature of offenes, good prissn condust, 

tne likelihoed of rehabilitation, and wu) effeet on society. Thess, together 
with others, relate to the right of a wine to pais whioh the Beard under the 
statute oonsiaers. dhether there exists sufficient faote and cireunstanese to 
justify the exercise of requisite stetutery diseretion remine with the Beard. 
fhe:. favorably exereised, a new status or legal right arices, the prissmer is 
admitted to parole and allewed to serve his — eentense euteide prison 
walls under supervision and monthly "n" to his local parole efficer. Sush 
parole rightfully merited and earned _ tip ste mute inveete in the paroles 
a status or right whieh he has the right te defend by dun process in a court of 
lew. In such case where it is alleged parole torainntion was enlewful, 

the court is required to inquire inte legality ef detention. 

The parole lawe are for the eoeticn ef society as well as re» 
habilitation of the paroles. If a priseser be required te corve his maximun 
sentence he is ultimately turned vask society without enpervision, and in 
many instances without adequate rehabilitation. "hen a paroles, as here, is 
normally adjusting and abiding by the terns ef his yarele, me parole vieleter’s 
warrant should issus under the pressat statute without substantial evidense 
of a parole violation, To de se permite interruption of the rehabilitation 
by separation fron family and je», the 


This is a lose to society and the | 
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sush progress shall not be lightly L and only disturbed upon 


substantial evidence of a parole violation. Here, prior to the present warrant 
neither the loeal parole officers, nor menber of the Board appearing before 
the ecimittes, had or knew » any facte or information of parole violation, 
— petitioner was Md justi ag 20 ly and was a good parole risk. During 
the pondonsy of thie proceeding, ne new nee of a parole violation has 

bop brought to attention, — is of the opinion had sush been the 
ates, it weal have boen presented te eourt. 


os ` 


) Moving in mind the prinsiples the first case on appeal, the opinions 


æt tee Bietriot nt Creat Courts of Firth Cireuit in the Compagme and Gise 


| » anguuente briefa before the court, the eourt 

e——“—— sme charges as contained in the 1548 
evidenes to Justify the enarge of 
are the conclusions arrived at by 
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Court Septeuber 9th, 1952. 
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The Solicitor General DATI 


Charles B. Murray, Assistant Attorney General CBM:AEG:1Ss 


95-23-39. Lid 
United States ex rel. Paul De Lucia nete ele ut 


vs. O'Donovan, Marshal (e o yio 
s — 
s Lor, 
— dp 
Whether appeal should be taken from the Order by al’ 
) 


+ * * M 


Judge Igoe (N.D. Ill.) discharging the petitioner, * 
in an habeas corpus action, from the custody of 

the respondent Marshal and into the custody of the 
Attorney General under supervision of the Board of 
Parole. 


The Order was entered September 9, 1952. The 
sixty-day period within which appeal can be noted 


expires November Q, 1952. 


The United States Attorney recommends against 
appeal. We concur. The Board of Parole approves. 


STATEMENT 


This is the culmination of litigation begun by De Lucia, 
alias Paul (the waiter) Ricca, in July, 1948, after his arrest on 
a warrant charging violation of parole. It will be recalled that 
such warrants were also issued for the arrest of three of De Lucia's 
codefendants in Anti-Racketeering convictions (S.D. N.Y. 19433 
affirmed, 146 F.(2d) 52h), viz., Louis Compagna, Charles Gioe, and 
Phil D'Andrea. 1/ The warrants followed upon wide publicity criti- 
cizing the release of these racketeers on parole to their Chicago 
homes on the very date of eligibility and were rested largely upon 
their attitude and evasiveness in appearances before & Chicago grand 
jury and the House Committee on Expenditures in the Executive 
Departments, both of which bodies pursued extensive inquiries into 
the circumstances. Compagna and Gioe were arrested under the war- 
rants and were committed to Atlanta Penitentiary from which they 
were discharged by habeas corpus actions (December, 1917), sustained 
on the ground that the warrants were void because not issued upon 


I/ The warrant as to D'Andrea was executed but the Board of Parole 
soon thereafter decided that he had not violated parole and restored 
him to complete parole status. a ES 
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"reliable information, s as required by the statute, 82 Fed. Supp. 
295, It was reversed on appeal, 178 F.(?d) h2, and affirmed by an 
equally divided Supreme Court, 340 U.S. 880,, Thereafter, pursuant 
to mandate, a full dress hearing on the merits was had in the 
District Court. The court found no substantial evidence of parole 
violation; held that the orders revoking the paroles were total 
nullities; and ordered the two restored to parole supervision, 

100 Fed. Supp. 7l. Appeal was declined, and the case closed. 
These facts are inserted because the principal allegations (a11 
held for naught) of parole violation against Compagna, and the 
petitioner De Lucia were identical, as will appear, further on. 


When De Lucia was arrested in Chicago under the original 


199° 
i 


warrant in 1948 he started an habeas corpus action, The U.S. Attorney, 


on behalf of the respondent Marshal, filed a Demurrer instead of a 


Response on the ground that the court lacked jurisdiction to determine 


the facts underlying the warrant in advance of a hearing on the 
alleged violations before the Board of Parole. The demurrer was 
overruled and respondent moved for judgment on that technical ground; 
judgment in favor of petitioner, 82 Fed. Supp. 435. The Government 
appealed, and lost, 178 F.(2d) 876. Certiorari was applied for 
(No. 163, October term, 1950) and subsequently dismissed on motion 
by the Government (November 27, 1950)., Meanwhile, on November 22, 
1950, the Board of Parole issued a new warrant. It was rested 
upon allegations in substance the same as the allegations support- 
ing the original warrant, but stated with greater specificity (See 
pages l-5, Judge Igoe's Opinion in orange colored booklet). 


Immediately upon arrest under the warrant De Lucia began 
an habeas corpus action and was released on bond, as originally. 
Subsequent pleadings included answer and return to the rule to 
show cause, traverse thereto, and replication by the respondent. 
The case was continued pending final determination in the Compagna- 
Gioe case already mentioned. In May, 1952, the parties entered 
into stipulation (subject to respondent's objection as to competency, 
etc.) that the court consider certain of the evidence adduced in the 
Compagna-Gioe case (See pp. 2-3, Judge Igoe's Opinion). The respond- 
ent's objections are set out on page 3 of the Opinion, 


The court proceeded to disposition of the case upon the 
mentioned pleadings and evidence. It rejected petitioner's conten- 
tion of mootness grounded on the fact that he had been placed under 
parole supervision after this proceeding was begun, but sustained 
his contention that the Board of Parole had no new evidence of 


-3- 


parole violation; that he had never violated parole, and that the 
warrant was therefore a nullity. Accordingly, Judge Igoe ordered 
his discharge from the custody of the respondent Marshal, and into 
the custody of the Attorney General as one returned to parole status. 


DISCUSSION 
This case still involves the question, decided against us by 


the Seventh Circuit in the prior appeal, whether a District Court has 
jurisdiction in habeas corpus action to examine the bases upon which a 


parole violation warrant was issued in advance of the parolee's appearance 


before the Board of Parole for a hearing. That is the procedure laid 
down by the statute, Section 4207, Title 18, which states that: 


"A prisoner retaken upon a warrant * * * shall 
be given an opportunity to appear before the 
Board of Parole," etc. 


In Compagna v. Hiatt, et al, 178 F. 2d 42, the Fifth Circuit said in 
effect that the sole purpose of the warrant was to secure custody, after 
which the statute providing for a hearing before the Board came into 
operation. This view probably would not be accepted by the Seventh 
Circuit. 


But assuming that a reversal could be secured on that ground, 
& commitment under the warrant and subsequent hearing by the Board, if 
followed by a revocation of parole, would assuredly provoke 4 contest 
in habeas corpus and a determination by the court whether the charges 
behind the warrant constituted a violation of parole. That was the 
precise procedure authorized by the mandate of the appellate court in 
Compagna v. Hiatt, et al. Obviously, then, the evidence relied upon to 
support the revocation of parole becomes all-important. If it falls 
short of substantiating the charges of violation ofparole upon factual, 
rather than circumstantial, grounds, the end result would no doubt be 
like that in Compagna v. Hiatt, et al. And what would be the profit in 
gaining a technical advantage if the real objective later were lost. 


As to the evidence, three (3) of the alleged violations 
charged to De Lucia (Nos. 2, 3, 4, p. 4 Opinion) are rested on the 
same facts as the two (2) principal violations charged to Compagna 
(Nos. 1 and 3, page 76 of 100 Fed, Supp). They relate to the air- 
plane trip from Kansas City to —* and the failure to disclose 
the identity of two companions in the traveling group, suspected of 
being gangsters; the other involves the failure to reveal the source 











of the monies used to settle the inc taxes of Compagna and De Ineia. 
As to these alleged violations Judge Underwood held that: 
| ‘ 
"There is not a scintilla of evidence as to the identity 
or reputation of the two unkn passengers although the 
Parole Board and the F.B.I. made diligent effort to secure 
such information (R. pp. lii, ). Nor is there any evi- 
dence that petitioners had any acquaintance, connection, 
or association with them." 100 Fed. Supp., page 77. 





"Compagna could not disclose the sources of the (tax) 
money if he did not know them and he denied knowing 
them. There was no evidence of such fact other than 
the above circumstances and the suspicions and 
assumptions of the Board." 100 Fed. Supp., page 77. 


Judge Igoe took into account the Atlanta testimony on these 
two violations and found it corroborative of De Lucia's own testimony. 
We quote Judge Igoe: | 


"Petitioner under oath has státed, he did not under 
the 1948 warrant, nor under the present proceedings, 
nor at the time of the 1917 Grand Jury and the 1950 
Special Committee, know the source of the funds used 
for the payment of his tax, and there is no evidence 
that he did know the source. Other than suspicious 
circumstances, the Government, has no further proof 
and there is no evidence to support this charge. 
Referral four charges on August 13, 1947, when peti- 
tioner was paroled, there were two additional travel- 
ing companions on the airplane trip from Kansas City 
to Chicago whose names petitioner refused to reveal 

to the parole board and the 1947 Federal Grand Jury. 
Petitioner in the prior proceedings and here denies he 
knew the other two passengers; his testimony is he had 
no conversation or association with them during the 
trip and upon arrival at Chicago went directly to his 
home in a taxi with Louis Compagna who lived near him. 
This 1s substantiated by the Compagna testimony in the 
Atlanta case, and the Government has no evidence to the 
contrary." | 





The only additional charge levied against De Lucia is his 


"Failure to make full and truthful parole report cover- 
ing expenditures during the month of January, 1948." 


Ihis relates to the expenditure of approximately $12,000 for a wedding 
breakfast and subsequent reception for De Lucia's daughter at the 
Blackstone Hotel on January 2l, 1948, This sum was contributed 


by the guests who gave it to De Lucia and he i turn paid the bill. 
The Parole Board's theory was that it constituted income to De Luoia 
and he failed to note it on his monthly report as either income or 
expense. But Judge Tgoe rejected that theory as follows: 


"The local parole agent at ithe time had a complete 
report from the petitioner that the money contributed 
‘by such guests was the property of the newly married 
couple and not income to the petitioner. Suoh report 
was accepted by the parole authorities and there is 
no evidence to establish such funds belonged to 
petitioner and should have been reported as income 

to him." Op nion, page 5. 
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UNITED STATES ex rel. PAUL De LUCIA vs. O'Donovan, 
harshal. 


NO APPEAL. 





rt L. Stern, 
Acting Solicitor General. 
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Re: U.S.A. ex rel\PAUL DE LUCIA v. XiiOMAS P. 
O' DONOV/ Marsh 50 Cite 
D.J.Ref:| 123-51-18 95 23-38 CBM:AEG:1s 


Sir: | 


| 6d 
I am enclosing hepewittt two Copree-eaf the Order of Judge Igoe 
entered by him of September 9, 1952, | in the above captioned matter. 
It will be notec st—tire-Urder provides that the Memorandum of 
Jud;e Igoe, copies of which have been sent to you, stand as the 
court's findings of fact and conclusions of law. 


fne Chicago Probation Office adviseB us that it was agreed between 

De Lucia and that office that De Lucis would make a complete report 

of the wedding incident through the| probation officer at the end 

of that particular year. This report, we are informed, was made 

by De Lucia, and ít is the same as the explanation given thereafter 
slits from the 
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| ENT 
We have strongly taken the position, that this evidence was not properly 
before the court in either the prior or the present cases, for the 
reason that the referrals were not & part of the record in the last 
proceeding, and that ín this proceeding the court had no jurisdiction 
to inquire into the facts behind the parole violation warrant, but 
that the relator would have to be remanded to the custody of the 
Attorney General, after which he could ask for a hearing before the 
parole board, at which time the parole would either be revoked or 
modified, or the charges dismissed. = 
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Thereafter, we have ddntended the relator could sue out a petition 
for a writ of habeas corpus, and the court would then have the authority 
to inquire into the facts behind the order of revocation of parole. 


The Judge has, nevertheless, disregarded all arguments with respect to 
law, and he has undoubtedly considered the "evidence" submitted by Ne Lucia. 


Àn appeal in this matter would raise the issue as to whether or not the 
District Court may, on a petition for writ of habeas corpus, inquire into 
the facts upon which a parole violation warrant is issued, before the 
parolee is taken before the Parole Board for a hearing upon the warrant. 
This, we believe, is the rule to be deduced in the original Compagna and 
Gioe cases, decided by the U.3. Court of Appeals for the 5th Circuit, and 
affirmed by an equally divided Supreme Court, ; 


Judge Underwood's opinion, upon mái of that: case, from which there was 
no appeal taken by the government, substantiates quite conclusively this 
contention. However, we feel that there is nothing to be gained by 
prosecuting such an appeal in the instant case unless we can, thereafter, 
at a Parole Board hearing, support the charges made in the warrant and in 
the referrals thereto; 
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by De lucia remain a full force a 
of an appeal. 


We earnestly request ihe recomnendations and instructions of the Department 
with respect to what action we should pursue in tnis matter. 


Respectfully, 











OTTO KERNEN 
United state’ 


inc, 











effect pending the government's taking 
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September 3, 1952 





Otto Kerner, Jr., Esq. 
United States Attorney 
chicago, Illinois 


Re: Paul De Lucia v. O'Donovan, Marshal 
Habeas Corpus No. 50 C 1643 


Dear Mr, Kerner: 


We acknowledge receipt of two copies of the memorandum 
by Judge Ipoe granting judgment to the petitioner in the above 
case. We note that the memorandum is dated August 21, and that 
the order reflecting the judgment is to Pe presented to the court 
on September 9. 


Of particular interest is Judge Ioe's statement and 
summary disposition of De Lucia's failure to have reported the 
handling of the substantial sum covering the expenses incident 
to his daughter's wedding reception. The court found that sum 
to have been the property of the newly married couple in the 
absence of evidence supporting the proposition that the funds 
belonged to the petitioner De Lucia. It is further stated that 
& full report of the transaotion was made by the petitioner to 
parole authorities, meaning probably the probation office at 
Chicago, and that such report was accepted. You have al) the 
facts and are therefore ín & position to determine whether they 
support the view taken by the court. 


When the order to be signed on September 9 has been 
entered we will appreciate having you forward several copies 
thereof and at the same time having you submit your recommenda- 
tion for or against appeal. 





vecorpds 
heeords = 'jje 123-51 2-15 
Piitae iar 

'r, Gobtbtahal b 





| | 
prosecuting such an appeal in the 1i t case unless we ean 
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O Ce Memorandum ° UNITED STATES GOVERNMENT 
| É - 
'o : Mr. Charles B. Murray, Assistant — | DATE: October 21, 1952 
General | | 
: . George G. Killinger, Chairman, 
U. S. Board of Perole 
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This case has been carefully reviewed by a majority of 

| the Board, and we agree with you that we do not have evidence 
sufficient and necessary to sustain a subsequent revocation of parole 
should a habeas corpus proceedingé be forthcoming. The only new 
allegation in this particule case as compared to the Compagna-Cioe 
cases is the expenditures incurred in connection with DeLucia's 


daughter!s wedding, and we have always felt that this evidence was 
not too well-founded, 


SUBJECT: United States ex rel Paul De Lucia v. 


Thomas P. Donovan, Marshal 














We do not, therefore, feel that an appeal should be 
taken from Judge Igoe's order in this case, | "n 


| 























Parole Board - Attention: Dr. Killinger Cetober 16 1952 





Charles B. durray, Assistant Attorney General 

ChasALGe:ls 
United States ex rel Paul De Lucia v. 123-51-18 
Thomas P, Donovan, Marshal 


* * * 


| You have heretofore been furnished with a copy of the 
memorandum opinion of August 21, 1952, by Judge lvoe, Northern 
District of Illinois, granting the writ in the above case and 
ordering the petitioner De Lucia discharged from the technical 
custody of the respondent marshal and to be restored to the cus- 
tody of the Attorney General under supervision of the Board of 
Parole, The Order which gave final effect to Judge l-ce's opinion 
and conclusions is dated September ^ 1952. A copy thereof is 
enclosed. 
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It now becomes necessary to —— promptly whether an 
appeal should be taken from Judge Igoe's Order, The views of the 
U.S. Attorney (Chicago) are contained in his letter to this Division 
dated September 23, 1952, of which & copy is enclosed for your inror- 
mation, You will note that the principal concern centers about the 
Parole Board's allegation that De lucia violated the conditions of 
parole through failure to have included in his monthly report for 
January, 1948, an amount exceeding $12,000 representing expenses 
inourred in connection with a wedding reception for his daughter, 
This alleged violation ia disposed of in favor of the petitioner 
with the finding by Judge Izoe that (a) the petitioner had acquainted 
the probation officer with the facts in this matter and that his 
report had been accepted and, (b) that there was no evidence that 
the funds so expended belonged to the petitioner, since they had 
been contributed by the guests at tie reception and constituted 
gifte to the newly married couple. ‘You will note that the U.S, 
Attorney expresses the belief that vidence necessary to overcome 
the position taken by thecourt is probably lacking and, if so, he 
inclines to the view that a subsequent revocation of parole could 
not be sustained in an habeas corpus proceeding. 








: An appeal from Judge Igoe's Order would involve the single 
question whether a district court is empowered under the parole laws 
to determine the sufficiency of a violator warrant before eveR the 
parole violator appears before the Board for a hearing. It is 
reasonably clear from the decision the Compagna-Gioce case in 

the Fifth Circuit, as well as other décisions, that this question 
would be resolved in favor of the » However, we agree 
with U.8, Attorney Kerner "that th is nothing to be gained by 
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Wa. Seott Stewart, — 


wy dear Seott: 


Reference 
Hobeas Corpus pr 
United States Qo 
Tllinots, st Chied 
and thank you for: he ipisien 
Igoe rendered in the above en 
August 21, 1952. 


Your tho ghtfulness ! 
Igoe's opinion is greatly apr 


I have been traveling 
saw you in Atlanta in June, ii 


with the deve ate in the 
we tried as I would have liked 


I hope that we run aeross eash other again 
in the not too distant future. | 


With kind personel regards, I remain 


TDeW : lp | 

c6; Mr. Murrey- | 
Mr. Gottshall | 
Mr. DeWolfe 





Fin. . «. e ET 


Fs 
; T States Beprrimen of Justi 


UNITED STATES ATTORNEY NS 
EASTERN DISTRICT OF MISSOURI 3 ye y% — 
ST. oe 1, MISSOURI Se — g 
September 9, 1952 CRIN — omen 


SFr 11 1952 
RtttivéD 





Char les B. Murray, Esq. 

Assistant Attomey General 
Criminal Division | | 
U.8. Department of Justice | 
Washington, D.C. | 


Reg DeLUCIA, Petitioner, v. 
|. O'DONOVAN, Marshal 
Deer Mr. Murray; — | 


sn — npg to the — entitled 

abeas opa bit ng recently pending in the 

t ter owt for the LE District of 
nois. 


You will find enclosed herewith copy of 
en opinion handed down by ral Juige Igoe, in 
Chicago, in the above entitled matter under date 
























of August 81, 1968. ‘The opinion herewith enclosed 
was — —— Counselor Scott 
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